EMPLOYMENT LAW

COVID and Beyond: Addressing
Challenges and Avoiding Claims



TODAY’S TOPICS

« Update on OSHA vaccine policy ETS
« COVID-related employment policies

 Return to office and other frequently
asked questions

« EPL Assist™ |egal hotline and other
resources

Battani on Unsplash



https://unsplash.com/@camylla93?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText
https://unsplash.com/s/photos/huddle?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText

WHY ARE WE HERE?

Vet

EPL claims ranked EPL claims payments
#3 in claims filed increased 120% from
for 2021 2017 to 2019
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ARE WE COVERED?

NAR Institutes, Societies & Councils
» State and Local Chapters
e Subsidiaries

State and Local REALTOR® Assoclations
 Foundations (501(c)(3) and 501(c)(4))
e Political Committees
« Educational Endeavors

MLSs wholly-owned and operated by two
or more Associations




ARE WE COVERED?
Employment Practices Liability (EPL):

« Employment-related discrimination;

- Employment-related harassment, including gender, racial, religious,
sexual orientation, pregnancy, dlsablllty, age, or national orlgm—
based

 Harassment, or unlawful workplace harassment, including
workplace harassment by any nhonemployee;

« Abusive or hostile work environment;

« Wrongful dismissal or discharge or termination of employment,
whether actual or constructive;

 Breach of an actual or mplied employment contract;

« Wrongful deprivation of a career opportunity, wrongful
failure or refusal to employ, promote, or grant tenure, or wrongg

demotion;
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ARE WE COVERED?
Employment Practices Liability (EPL), contd.

« Employment-related defamation, libel, slander, etc,;

- Wrongful failure or refusal to adopt or enforce workplace or
employment practices, policies or procedures;

 Wrongful discipline;

- Employment-related wrongful infliction of emotional distress,
mental anguish, or humiliation;

 Retaliation:;
 Negligent evaluation; or
 Negligent hiring, supervision, retention or training.

Claim limit is $500,000 per claim.
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ARE WE COVERED?
Exclusions:

« Claims arising from Worker's Compensation Law, Unemployment
Compensation Law, Employers Liability Law, Disability Benefits Law.

« Claims attributable to the administration of, participation in

contributions to, or payments from any pension or benefits plan or
trust fund.

« Claims for wages, salaries, commissions, fees, bonuses, promotions,

profit sharing, pensions or other employee benefits earned in the
normal course of employment.
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ARE WE COVERED?
Is COVID covered?

« “Bodily Injury” (sickness, disease,
death) is NOT covered,

HOWEVER

» Discrimination, retaliation, wrongful
termination and

 Wrongful failure or refusal to adopt
or enforce workplace practices,
policies or procedures may be covered

even if arising from a COVID-related
ISSUe.
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NIA DUGGINS

NAR Senior Policy
Representative,
Business Issues




Vaccine Mandate Updates

« On September 9", President Biden made several announcements
regarding the “Path Out of the Pandemic” Plan to combat COVID-19 and to
get approximately 80 million Americans vaccinated at that time, when
infection rates from the Delta variant were on the rise.

« As part of President Biden's announcement, the President directed the U.S.
Department of Labor’'s Occupational Safety & Health Administration (OSHA)
to develop an Emergency Temporary Standard (ETS) requiring all
employers with 100 or more employees to ensure their workforce was fully
vaccinated.

« The Occupational Health and Safety Act empowers OSHA to issue an
Emergency Temporary Standard, because of the high risk of infection rates
employees faced due to COVID-19.
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Vaccine Mandate Updates

» The ETS was issued on November 5, 2021, and became effective
Immediately requiring employers to:

« Notify employees about OSHA's Emergency Temporary Standard
and provide information to employees regarding the benefits of
vaccination;

« Conduct an assessment of their workforce to determine the
vaccination status of all employees and maintain records and a
roster of the vaccination of all employees;

» Establish a vaccination policy;
* Provide up to 4 hours of paid leave for workers to receive each
vaccination dose, and this leave cannot be taken from the

employee’s existing paid leave balance;

« Employers must also provide workers with sick leave to recover
from any side effects from each dose of the vaccination.
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Vaccine Mandate Litigation &
Recent News

On November 12, 2021, the U.S. Court of Appeals for the Fifth Circuit
blocked OSHA from implementing and enforcing the Emergency
Temporary Standard (ETS).

On November 16, 2021, the U.S. Court Appeals for the Sixth Circuit was
selected to handle all challenges filed throughout the country challenging
the vaccine ETS.

There is a current notice and comment period for stakeholders to weigh
on the rule until January 19, 2022.

On December 6, 2021, Mayor Bill de Blasio announced that New York City
will require all private employers implement vaccination mandates
effective December 27, 2021.

The NYC vaccination requirement will likely be challenged and litigated.
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Current State of Play

Although, the OSHA rule is halted, many private employers have
developed vaccination policies or are in the process of developing
vaccination policies.

Stakeholders are currently encouraged to comment on the
current Emergency Temporary Standard until January 19, 2022,
and provide any insight or recommendations regarding the ETS
and vaccine mandates for employees.

Some state and local governments are re-imposing mask
requirements, and vaccination mandates for both public sector
and private sector employees.

Legal challenges regarding vaccine mandates will continue, and

it is likely that the U.S. Supreme Court will hear cases involving
the ETS.
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Vaccine Mandate Resources

OSHA Covid-19 Vaccination and Testing Emergency Temporary Standard

(DOL)

OSHA Vaccination ETS Frequently Asked Questions (FAQs) (DOL)

OSHA COVID-19 Vaccination and Testing Emergency Temporary
Standard (DOL)

White House Fact Sheet on Biden Administration Vaccination Policies
(White House)

COVID-19 Vaccination & Testing ETS Overview (DOL)

COVID-19 Vaccination and Testing: Emergency Temporary Standard
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https://www.osha.gov/coronavirus/ets2
https://www.osha.gov/coronavirus/ets2/faqs
https://www.youtube.com/watch?v=ixxkn3Y8z6g
https://www.osha.gov/sites/default/files/publications/OSHA4162.pdf
https://www.regulations.gov/document/OSHA-2021-0007-0001

Vaccine Mandate Resources
*COVID-19 Vaccine Facts (CDC)

*COVID-19 Vaccine Frequently Asked Questions (CDC)

*Vaccinations for individuals who previously had COVID-19 infection (CDC)

*Benefits of Getting a COVID-19 Vaccine (CDC)

‘Emergency Use Authorization for Vaccines Explained (FDA)

/s the COVID-19 Vaccine Safe? (Johns Hopkins University)

*\nformation for People Worried about COVID-19 Vaccination (CDC)

/mmunizations and the COVID-19 Vaccines (Center for Black Health and Equity in
partnership with the American Lung Association)

Herd Immunity, Explained (Journal of the American Medical Association)

*Coronavirus Rumor Control (FEMA)
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https://www.cdc.gov/coronavirus/2019-ncov/vaccines/facts.html
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/faq.html
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/faq.html#hadcovid
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/vaccine-benefits.html
https://www.fda.gov/emergency-preparedness-and-response/coronavirus-disease-2019-covid-19/covid-19-vaccines#eua-vaccines
https://www.hopkinsmedicine.org/health/conditions-and-diseases/coronavirus/is-the-covid19-vaccine-safe
https://www.cdc.gov/coronavirus/2019-ncov/downloads/vaccines/toolkits/AdditionalFAQ_COVID-19Vaccination-508.pdf
https://www.lung.org/getmedia/ec3ef385-7239-44d2-94af-c09051dfdae1/americanlungassociation_vaccineeducationtoolkit.pdf
https://jamanetwork.com/journals/jama/fullarticle/2772168?utm_source=twitter&utm_campaign=content-shareicons&utm_content=article_engagement&utm_medium=social&utm_term=102420#.X5QoO4AMwUw.twitter
https://www.fema.gov/disasters/coronavirus/rumor-control
https://www.hopkinsmedicine.org/health/conditions-and-diseases/coronavirus/covid-19-vaccines-myth-versus-fact

LESLEY MUCHOW

Deputy General Counsel
and Vice President of Legal
Affairs and Antitrust
Compliance




CAROLE KAPTUR

Consultant, Strategic
Association Management
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NAR RESOURCES - COVID

Re-entry Checklist: https.//www.nar.realtor/covid-19-workplace-re-
entry-checklist

Workplace Vaccination Policy Guidance:
https://www.nar.realtor/coronavirus/covid-19-guidance-for-workplace-
vaccination-policies

Making Your Workplace COVID Safe:
https://www.nar.realtor/window-to-the-law/making-your-workplace-
covid-safe
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https://www.nar.realtor/covid-19-workplace-re-entry-checklist
https://www.nar.realtor/coronavirus/covid-19-guidance-for-workplace-vaccination-policies
https://www.nar.realtor/window-to-the-law/making-your-workplace-covid-safe

NAR RESOURCES - GENERAL EMPLOYMENT

Employer/Employee Guidelines: https://www.nar.realtor/ae/manage-
your-association/association-policy/employer-employee-guidelines

HR for Associations: https://www.nar.realtor/ae/manage-your-
association/hr-for-associations

Human Resources Toolkit: https://www.nar.realtor/ae/manage-your-
association/human-resources-toolkit

Employment Practices Legal Hotline:
https://www.nar.realtor/legal/nar-insurance-program/employment-
practices-legal-hotline
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https://www.nar.realtor/ae/manage-your-association/association-policy/employer-employee-guidelines
https://www.nar.realtor/ae/manage-your-association/hr-for-associations
https://www.nar.realtor/ae/manage-your-association/human-resources-toolkit
https://www.nar.realtor/legal/nar-insurance-program/employment-practices-legal-hotline

NAR RESOURCES - HARASSMENT

Good Sense Governance - Harassment: https:;//www.nar.realtor/about-
nar/policies/good-sense-governance/good-sense-governance-harassment

Preventing and Addressing Sexual Harassment:

https://www.nar.realtor/videos/preventing-and-addressing-sexual-
harassment

Sample Anti-Harassment Policy: https:;//www.nar.realtor/ae/manage-
your-association/board-of-directors-orientation-toolkit/risk-
management/supplement-sample-anti-harassment-policy

Best Practices for Internal Harassment Investigations:
https://www.nar.realtor/legal/best-practices-for-conducting-inter
harassment-investigations
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https://www.nar.realtor/about-nar/policies/good-sense-governance/good-sense-governance-harassment
https://www.nar.realtor/videos/preventing-and-addressing-sexual-harassment
https://www.nar.realtor/legal/best-practices-for-conducting-internal-harassment-investigations

EPL ASSIST™

EPL Assist™

« Access to EPL Assist™ website
(registration required).

 No cost, live hotline and email
access to a legal expert at Littler
Mendelson, dedicated to Chubb
INnsureds.

* Library of online employment
law resources, information and
training videos, including COVID-
19 related resources.

« Employment law updates, and
much more.
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EPL ASSIST™

L ]
L'ttler Home Littler GPS® - 50 State Surveys ComplianceHR Logout Free Hotline: 1-888-

Documents & Templates Forms & Notices Reference Learning News & Analysis

VIDEOS HOTLINE

Onboarding Continuing Employment End of Employment General Guidance
Pre-Hire Resources Template Policies Termination Resources
Hiring Resources Performance Managen

Time Off and Leaves of Absence

Wages. Hours and Pay Practices
(® Onboarding

(® Continuing Employment

® End of Employment

(® General Guidance
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EPL ASSIST™

To register for EPL Assist™

1. Visit www.EPLAssist.com/user/register.

2. Enter your contact information and the name of your
association or MLS.

3. Enter the policy number MPB G23658240 014.

*If you register in 2022, enter policy number MPB G23658240 0O15.

It may take up to a week to receive account
approval. You will recelve an email with information on
how to log In and set a password.
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HELP! WE'VE BEEN SUED OR SOMEONE HAS
THREATENED TO SUE. WHAT SHOULD I DO?

ANNUAL MAILING

ase follow these directions to

te trade association, or sends
irance carrier: RPX for patent
‘everse side of this document.
) sue; and (3) when the threat
n connection with the threat,

EXCESS COVERAGE APPLICATION INSTRUCTIONS

ciation
tronically by visiting

! '::ess. Please fc:llow ive demand by a government
s IA/IC (Professional 1 in order to settle an alleged
ipleted applications ition, please follow the steps

ASSOCIATION PROFESSIONAL LIABILITY R e

y also be viewed by

INSURANCE POLICY guidance until CHUBB or RPX
(Association Directors’ and Officers’ and Errors and Omissions Coverage) ] se counsel for the Association
last name entered

NATIONAL ASSOCIATION ication and secure

B o that s tinformation is on the reverse

OF REALTORS® | U to enter your cover letter stating that the

° (A National Professional Trade Association herein called “Named Insured™) here is what you arrently represented by legal
E 1 I B o o se indicate the legal counsel’s
n S hat e

, please so indicate. Be aware
pay if you do not choose RPX
to represent the Association,

L]
E | l Ia | | o e lozin ure by either you or your law
NA | I O | \| A I 'sultin the denial of costs.
R =sired ence department may review

nar.realtor ASSOCIATION of iy ey e e

led fields in their bmitits governing documents

® cking submit will e Team at 312-329-8399 or at
8 ; compliance status.

R E A L T O R hould rely on the appointed

ccessful submission
1 page, allowing you
R OR STAFF OF THE iation’s compliance with NAR

Excess purchase period is cHuse

THIS IS A CLAIMS Y SE REVIEW THE POLICY CAREFULLY. THE POLICY IS | te and local REALTOR®

[ LIMITED FOR ONLY THOSE CLAIMS THAT ARE FIRST MADE AGAINST THE INSUREDS AND .
a n u a ’y p r ’ > REPORTED TO THE COMPANY DURING THE POLICY PERIOD UNLESS, AND TO THE e

EXTENT, THE EXTENDED REPORTING PERIOD OPTION APPLIES.

Master APLI Policy

Duplicate copy of Master APLI Policy MPB G23658240 014 issued to the National
Association of REALTORS® in Illinois, the original of which is on file and available for
inspection at the headquarters office of the National Association of REALTOR
430 N. Michigan Avenue, Chicago, Illinois
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MORE INFORMATION

NAR INSURANCE PROGRAM
nar.realtor/nar-insurance-program

AON ACCOUNT EXECUTIVES
Gayle Andrews
Gayle. Andrews@aon.com
312-381-7049

Laura Sereika
Laura.Sereika@aon.com
312-381-2602
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THANK YOU.

000 =

NARdotRealtor har.realtor
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